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Registrability — Likelihood Of Confusion
(Similarity Of Trademarks)

“IRGATREAT/ORGATREAT” Trademarks
Ciba Specialties Chemicals Inc vs. Turkish Patentistitute and and Organic Holding AS

3rd Ankara Court on Intellectual and Industrial Rig hts,
Case no. 2006/319, Decision no.2007/110, (May 8)20

Ciba Specialty Chemicals Inc. instituted an actamainst Organik Holding A. for the partial
cancellation of the trademark ORGATREAr goods in international class 1 on groundsaf-nse

within the statutory period.

The plaintiff claimed that its international tradark registration no. 2003/17100 for IRGATREAT
extended to Turkey has been rejected on groundsinodarity with the defendant’'s trademark
ORGATREAT, and that cited trademark has not beentpuuse by the defendant for goods in
international class 1, also considering that tlaeeeno goods bearing this trademark in the mankiet o

the Internet and requesting thereby the cancetladfothe trademark ORGATREAT registration no.

166182 on grounds of non-use.

The defendant asserted that it has registereddderhark ORGATREAT in 1996 for goods in class 1
and 17, and that it has particularly used the tradk on “substances for anti-corrosion and against
microbiologic dirt”, and that such use has nevarbiaterrupted for a period of more than 5 yeand, a

that they have documentary evidence such as camdspces and invoices to evidence for such use.

The court has appointed a panel of experts, wrabkshed a report regarding the use of the trademar
ORGATREAT wherein it is declared that the defendss#s the trademark ORGATREAT since 1997
on various products in class 1 and that the usenbabeen interrupted for a period of more than 5

years.
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Considering that the defendant failed to submit gnogluct bearing the ORGATREAT trademark, that
no objective evidence has been furnished evidentiegsale of the product in the market and
extensive advertisement and promotion and thatdéfendant did only evidence the use of the
ORGATREAT trademark through invoices, the Courtdhéhat invoices being weak evidences
particularly in cancellation actions based on nee;@specially where no product package, no product
advertisement, no promotion and no actual produst,ethe fact that the trademark is only indicated

on invoices never proves the effective use of theéamark.

The Court followed that within the 5 years statytperiod, calculated as from the date the courbact
has been instituted namely December 14, 2004 tisemnly one invoice dated December 1999.
Despite the expert’'s report concluded that tradknmrused, the Court found that not only the
indication of the trademark on one single invo@dt sufficient to evidence the use, but alsmésd

not constitute a serious use, as required by law

Accordingly accepting the plaintiff's requests, tBGeurt, by virtue of the Articles 14 and 42/1-c of
Decree Law No. 556 ruled for the partial canceadlatbf the defendant’s trademark in respect of goods

in class 1.

2 Ciba Specialty Chemicals Inc. vs. Organik Holding A.S., Case no. 2006/198, Decision no.
2007/92, (4th Istanbul Court of Intellectual andustrial Rights) , (April 4, 2007).



