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Registrability — Device And Design Marks

“Bottle device with two transparent parts and coloed with orange, dark orange, grey and

white”
BEAUTE PRESTIGE INTERNATIONAL vs. TURKISH PATENT IN STITUTE

(*) Ankara Court of Intellectual and Industrial Ri ghts:
Case no- 2004/164 — Decision no. 2004/50 (kfa23, 2002)

An action (*) was instituted against the Turkish Patent &t for the withdrawal of the
administrative decision refusing the registratioh tbree dimensional International Trademark
consisting of bottle device packaging on the grotivad the bottle device sought for registrationsdoe
not have the characteristic of distinctiveness wademark as specified in Article 5 of the Deckegy
No0.556 on the Trade/Service Marks.

The plaintiff claimed that the bottle device apglifor trademark registration has a distinctive
character permitting its registration as a tradénsince the bottle device is its original design
consisting of two transparent parts gives the isgion that there is a red object in it and since
furthermore the spraying head of the bottle istedan the tap, which is on the top of the bottlen

original way.

The Turkish Patent Institute asserted that theetratk is not to be considered as distinctive in the
sense of the article 5 and 7/1(a) of the Decree Now 556, since the bottle device shows no

originality/distinctiveness, as it is an ordinaigttte.

The Court following the favorable conclusions of #xpert’s report and considering the trademark in
the sense of the Article 5 of the Decree Law Nd@ B8ld that the bottle device giving the impression
that an object is hanging in the sphere, whichtivastransparent parts and on the top of the upasr p
of it, a cylinder shaped neck has been designéighihorange color, dark orange color, gray andtevhi
colors is a three-dimensional device. Furthermibigas been determined by the Court that the bottle

device trademark has been registered since 2108.28 a national trademark in its home country,
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since 20.02.2001 as a Community trademark and fthiltermore it has been registered in Paris

Convention signatory countries.

The Court ruled that the bottle device is not adir@ary design for a bottle as asserted by the
defendant, that the trademarks has been regisenddmarketed in its home country and other
European Countries and therefore it has gainethdisteness through use. Furthermore, the Court has
examined ex-officio the trademark in the sensemicke 7/1(e) reading “signs giving substantialuel

or its shape to the product which shape is a resfuthe nature of the concerned product or is
conditioned by the necessity of obtaining a giveshhical result shall not be registered as tradiemar
and ruled that since the goods in internationatsga 3, 14 and 33, which will be marketed in the
bottle are cosmetic products mostly for women symbds do not have any effect on the shape of the
bottle or the shape of the bottle is not condittbbg the necessity of obtaining a given technieallt

in respect of the product contained in it, the ¢hdlenensional bottle device as applied for is tegjide

as a trademark in the sense of Article 5 of Deti@g-No. 556.

On such grounds the Court ruled for the withdragiahe administrative decision of refusal to allow

the application to proceed to registration.



