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[.D.1. Similarity of Marks

UNILEVER N.V. vs ANI BISKUVI, Case No. 2009/75; Decision
N0.2010/49 (Beyoglu Court of Intellectual and Indliad Rights, September
28, 2010)

UNILEVER N.V.

ANI BISKUVI GIDA SANAYI VE TICARET ANONIM SIRKETI

Plaintiff's MAX trademarks especially registeredciasses 29 and 30 and
defendant's trademarks “MAXIS” n0.2006 01127 andNTAMAXIS
DEVICE" no. 2008 02772 registered in classes 283032

Cancellation action based on likelihood of cordusdue to similarity of

marks, on notoriety of plaintiff's trademark andiad faith of the defendant

The plaintiff claimed that; MAX is a well-known tlamark by supporting
such claim with related documents/ information,t tiefendant's MAXIS
trademarks are confusingly similar to their worlde/i known MAX
trademark in their overall in respect of visual gitbnetic aspects due to
their creation by addition of two letters to pldits well-known MAX
trademark, that specifications of the trademarkes averlapping/directly
connected and both of the trademarks are being faseathily consumption
products where consumers mostly consist of childrehyoung people with
lower information and attention level who do noy flegh attention and do
not spend much time during buying this products twad the defendant has
acted in bad faith with the aim of taking unfairvadtage from the
reputation of plaintiff's trademarks by choosinglsisimilar denomination.
And requested from the Court the cancellation deoi@ant's trademark
registrations for MAXIS and ANI MAXIS DEVICE.
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The defendant claimed that their MAXIS trademarée oot be considered
as confusingly similar to plaintiff's MAX trademadue to additional letters
in their trademarks and further additional elemesntsh as their main brand
AN, that use of MAX referring to MAXIMUM should rtdoe monopolized
and that MAX does not have a distinctive charaatet therefore should not
be registered as a trademark at all. And requeltad the Court the
rejection of the court action.

In the light of the evidences submitted by theiparand of the expert report
which is in plaintiff's favor, The Court has determad that; the high level of
notoriety of plaintiff's trademark should be acahtthat the defendant has
not acted as a prudent business man in accordaitbeAvticle 20/2 of
Turkish Commercial Law and has the aim of takingaadage from the
reputation of plaintiff's well-known MAX trademargeries; that MAX and
MAXIS can be considered as confusingly similar ke other in their
overall in respect of visual and phonetic aspeictsesthe essential part of
MAXIS which is the distinctive part of both of theademarks is MAX;
products on which the trademarks are used are mnotlupts where
consumers pay high attention and the consumer gajupoth of the
trademarks are firstly children and young people‘wlttention level is less
than average consumers and therefore use of MAZISydods in classes
29,30 and 32 would lead to confusion and would teaa wrong impression
that MAXIS belongs to MAX trademark series.

The Court has ruled to the cancellation of defetislarademarks no. 2006
01127 “MAXIS” and no0.2008 02772 “ANI MAXIS DEVICE&and deletion
of the related records from the trademark regiatrgt prevention of the use
of these trademarks after the finalization of thaaellation and to charging
the defendant to pay all the expenses for theatithg costs.

The Court has been convinced that MAXIS trademavkse not newly

created word marks and not sufficiently distinctir@m MAX, especially in

respect of defendant’s trademark for “ANI MAXIS DESE” consisting of

additional word and device elements. This decis®nmportant as the
Court has acknowledged the high level of distirestess and notoriety of
the trademark MAX as such and not as an abbrewiatib the word

“MAXIMUM".
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