|.D. LIKELIHOOD OF CONFUSION

The plaintiff Eti Gida San. ve Tic. 8. instituted a court action against Gidasa Sab@rmta
Sanayi ve Tic. A. and the Turkish Patent Institute for the cantiellaof the final decision
of the Higher Council regarding the refusal of dpposition filed in the name of the plaintiff
PIVATE
against the "! trademark application, for the goods in classes32%nd 32

applied in the name of the defendant, on the grethal; the defendant’s IPALE FORM”

trademark is confusingly similar with the plaintffprior well-known ¢ FORM »2 gng

[EXE
“ FORM "3 trademarks, registered for the goods in classe€®530... in the sense of 556
Decree Law, Article 8/1 (b) and 8/4.

Both defendant’s asserted that the refusal decwidiPl is well-grounded and the defendant
Gidasa Sabanci Gida Sanayi ve Ti&§.Aurther claimed that;

1. the trademarks are not confusingly similar,

2. the defendant owns a series trademark beginwitly the well-known PIYALE
indication,

3. the “FORM” designation bearing the meanings f&hastatus” is a descriptive word
for the intended goods in classes 29 and 30, thansnot be counted as the main
element of the trademarks, and

4. therefore the main element of the trademarks taee “ETI” and “PIYALE”
designations.

The Court held that the “ETI” and the “FORM” indt@ans of the plaintiff's trademarks are
both well_known trademarks in respect of the piffistgoods and the defendant’'s 'YPALE
FORM” trademark has been formed and actively beseal oy mainly highlighting the FORM
indication. The Court has further held that the FB@ indication bearing the meanings
“shape, the proper shape of something is meantetostatus..etc.” does not refer to any
specific designation for the goods mentioned undasses 05, 29 and 30, thus nothing
constitutes any obstacle against the registrati@reof.

The penal of experts stated in their report thatghaintiff's trademarks “DEVICE+FORM”
and “ETI FORM?”, are well-known trademarks and oa tlontrary of the Courts consideration
the Experts evaluated the main elements of themnadks as the “ETI” and the “PIYALE”
indications, rather than the “FORM” designation.

Partially adopting the expert's report, the Cowetided to overrule the refusal decision of
the Higher Council and therefore the cancellatidntree defendants ‘’YALE FORM”
trademark with the conclusion that the defendafPdYALE FORM” trademark is
confusingly similar with the “DEVICE+ FORM” and “BTFORM” trademarks and the same
will cause a confusion among the average consumers.

As a result the Court has accepted the action aledl to the cancellation of defendant’s
trademark PYALE FORM.

The Supreme Court has upheld the decision of thet®d First Instance
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