TURKEY: ENFORCEMENT STRATEGY

Aydin Deris and Okan Can of Deris Patents and Trademark Agency and Deris Law Office outline
Turkish trade mark rights enforcement procedure and recent legislative developments

Compensation in trade mark conflicts

ompensation for damages sustained by the plaingff is

believed to be one of the most effective remedies to [P

infringement matters. Turkey, by harmonising its IP leg-
islation as part of its accession negoriations with the EU, has
adopted a series of decree laws and laws for the protection of
trade marks, patents, industrial designs, geographical indica-
tions, plant varieties and integrared circuit topography that all
cover similar basic principles regarding the calculation of dam-
ages in infringement actions,

Decree Law 556 on the protecrion of trade marks allows the
rrade mark proprietor to claim three rypes of damages in an
infringement proceeding: compensation for marterial damages,
moral damages and damages for use that has been derrimental
to the reputation of the trade mark.

Material damages

Decree Law 556 provides the trade mark owner with the right
to ask for marerial damages not only for the value of the effec-
tive loss but also for the loss of income caused by the act of
infringement.

Actual/effective loss it
The right holder is entitled to claim effective damages as the
loss caused by the act of infringement in the market, such as
expenses for advertisements rebuilding the image of an
infringed trade mark or the costs for repackaging to achieve
distincriveness following an infringement.

Claiming loss of income

The right holder can ask for marerial damages caused by the

loss of income according to one of the following options, as

stated in Decree Law 556: :

* possible income that the trade mark proprietor would have
generated if the comperition of the infringing party had not
raken place;

* income generated by the infringing party from the use of the
trade mark: and

* an exemplary licence fee that would have been paid if the
infringer had utilised the trade mark under a licence.

To prove rthe paossible income that the proprietor of the
trade mark would have generated if the competition of the
infringing party had not taken place, the court will require the
commercial and accounting records of the trade mark propri-
eror and any other available evidence for determining the rrade
mark proprictor’s loss. If the rrade mark proprietor’s loss of
income is caused by the competition of the infringing party (if
there is a causal link between the loss of income and the
infringement), the court may rule compensation as per this
oprion.

To prove the income generated by the infringing party from
the use of the trade mark, the court usually orders the submis-
sion of the commercial and accounting records of the infringer
to determine the income generated by the infringing party from
the use of the trade mark. This option provides an advantage
to the trade mark proprietor in providing evidence to the court
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